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Most property and liability insurance policies contain 
“other insurance” clauses that insurers insert to restrict or lim-
it their liability if another insurance policy affords coverage 
for the “same loss.”1 These clauses intend to preclude insureds 
from over or double insuring their properties, to conform to 
the principle of indemnity, and to reduce moral hazards by 
preventing profiting from losses. 

Unfortunately, insurers sometimes misunderstand their 
own “other insurance” clauses, and occasionally assert their 
applicability to a given factual situation when inappropriate, 
mainly because the competing policies don’t insure the “same 
loss.” This flawed interpretation has resulted in substantial 
penalty-interest awards against insurers for unreasonable delay 
or denial of claim payments. 

Analyzing a potential “other insurance” issue is often a 
three-step process: 

1. Do the competing policies insure the “same loss”;

2. What type of “other insurance” clause do the compet-
ing policies contain; and

3. What contract-construction principals do courts uti-
lize to resolve conflicting clauses.

Definition of “Same Loss”

The first step in analyzing whether there is a potential 
“other insurance” issue is determining if the competing poli-
cies insure the “same loss.” Michigan courts have interpreted 
the “same loss” requirement consistently;2 they will enforce an 
“other insurance” clause when and if the competing policies 
satisfy a four-trigger requirement:

1. They insure the same property;3

2. They insure the same insurable interest;4

3. They insure against the same risks or perils;5 and

4. The insurance proceeds are payable to the same
parties.6

If any one of these four requirements is missing, then the 
competing policies don’t insure the “same loss,” and there is no 
“other insurance” problem. Consequently, the primary insur-
ance policy must fully pay the insured’s loss. 

Interestingly, this “same loss” requirement is litigated more 
often in “other insurance” clauses involving property-insur-

ance disputes. In the last 100 years,7 Michigan courts have 
rarely applied “other insurance” clauses in property-insurance 
disputes because the policies didn’t insure the “same loss.” Typ-
ically, the Michigan cases have involved situations where the 
competing policies insured separate and distinct insurable in-
terests but one of the insurers asserted proration was required.  
For example, the following disputes didn’t satisfy the “same 
loss” requirement: 

1. Policies separately insuring a land-contract vendor and
a land-contract vendee;8

2. A policy issued jointly to two brothers versus a sepa-
rate policy insuring an individual brother;9

3. An owner’s builders-risk policy versus a general con-
tractor’s builders-risk policy;10

4. Policies separately insuring a landlord and a tenant;

5. Policies separately insuring a condominium associa-
tion versus a unit owner.11

Types of “Other Insurance” Clauses

If the competing policies insure the “same loss,” then the 
second step in analyzing an “other insurance” problem is to 
determine what type of clause the competing policies contain. 
Generally, insurers may either insert their own “other insur-
ance” clauses, usually those the Insurance Services Office ap-
proves and adopts on the forms that it writes, or they may 
draft their own manuscript clauses to address certain risks or 
unacceptable insurance classifications. The types of “other in-
surance” clauses inserted could vary depending on whether the 
insurance policy is a liability or a property policy. 

Liability Insurance Policies

In liability policies, like commercial general liability, pro-
fessional liability, pollution liability, or automobile liability 
policies, there are often four types of “other insurance” clauses 
that may limit an insurer’s liability if two or more policies in-
sure the “same loss.” 

1. A pro-rata clause: an insurer usually pays its
loss’s share in the proportion its policy limits
relates to the aggregate coverage available under
all applicable insurance policies;12
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2. An excess clause: an insurer pays a loss only af-
ter other primary insurance is exhausted; 

3. An escape clause: an insurer doesn’t pay for any 
loss if other insurance coverage is available.13  

4. An excess-escape clause: an insurer pays for the 
loss’s amount exceeding the limits of other in-
surance available, but it doesn’t pay where the 
amount of other insurance coverage available 
equals or exceeds its own. 

Property Insurance Policies

In property insurance policies, especially those insuring fire 
as a basic peril, like most homeowners or dwelling policies, 
Michigan law requires admitted14 insurers to only insert pro-
rata “other insurance” clauses. 15 

Although some admitted insurers ignore Michigan law, 
and instead, insert only excess or escape clauses in their fire 
insurance policies, Michigan courts will void any policy provi-
sions that contradict Michigan law, and would add any miss-
ing statutory provisions, like a pro-rata clause, into any non-
conforming fire insurance policy.16

When the dispute involves non-admitted insurers,17 and 
the policies include excess clauses, for example, instead of pro-
rata clauses, courts still apply a pro-rata formula, relying on 
contract-interpretation principals, because a literal application 
of the excess clauses would leave the insured without any avail-
able insurance.18  

Construction of “Other Insurance” Clauses

Where the competing policies aren’t true “other insurance” 
(not concurrent) because they don’t insure the “same loss” 
(same property, same insurable interest, same risks or perils, 
and insurance proceeds are payable to the same parties), there 
is no “other insurance” issue, and the primary insurer must 
fully pay the insured’s loss.19 

But when “other insurance” clauses conflict because the 
policies do insure the “same loss” but have differing provisions, 
courts nationally follow one of two methods to resolve the 
conflict: 

1. The majority view, including Michigan, recon-
ciles the conflicting clauses by discerning the 
parties’ intent, usually requiring the insurer 
with the pro-rata clause to cover all losses up to 
its policy limits;20 

2. The minority view finds the conflicting clauses 
to be “mutually repugnant,” rejecting them 
completely, and then prorating the loss among 
all insurers.21 

Thus, where two policies have pro-rata clauses insuring the 
“same loss,” insurers must contribute equally to the insured’s 
loss.22 For example, a building is insured for $1,000,000, with 
insurer A providing $700,000 in coverage, and insurer B pro-
viding $300,000 in coverage. If the building suffers a loss of 
$200,000, and the two policies include pro-rata clauses, then 
insurer A pays $140,000 (70 percent of $200,000) and insurer 
B pays $60,000 (30 percent of $200,000).

Where two policies insure the “same loss,” and one policy 
has an excess clause and the other policy has a pro-rata clause, 
the policy with the pro-rata clause is primary and the other 
policy is excess.23 If one policy has an escape clause and the 
other has a pro-rata clause, then the escape clause will not 
apply and the policy with the pro-rata clause pays the entire 
claim. Finally, if one policy has an escape clause and the other 
has an excess clause, then an analysis of the parties’ intent will 
resolve the conflict.24

The Primary Insurer’s Payment Obligation 

“Other insurance” clauses only affect insurers’ rights 
among themselves, and should not adversely affect the in-
sured’s right to recovery under each clause or concurrent 
policy. Therefore, insurers may never allocate a loss to the 
insured, and paying the insured’s claim must take priority 
over any loss-allocation disputes among concurrent insur-
ers.25 The primary insurer must fully indemnify the insured 
for the loss, then seek contribution from the other insurer or 
insurers.26 Alternatively, the primary insurer may also insti-
tute a declaratory judgment action.27 

Conclusion

“Other insurance” clauses apply when the two or more 
policies insure the “same loss.” The “same loss” is satisfied 
when the two or more policies insure 1) the same property; 
2) the same insurable interest; 3) the same risks or perils; and 
4) the insurance proceeds are payable to the same parties. If 
the policies insure the “same loss,” then analyzing the type of 
the “other insurance” clause inserted would permit the court 
to properly declare the insured’s rights under the competing 
policies. But when a literal application is impossible because 
it would leave the insured without any available insurance, 
Michigan courts reconcile the conflict by pro-rating the loss 
between the insurers. Finally, when there is an “other insur-
ance” dispute, a primary insurer can’t simply ignore the claim; 
it has only two options: 1) fully pay the insured’s claim, and 
then seek contribution from the other insurer or insurers, or 
2) file a declaratory-judgement action.   
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